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1.0 Purpose

The purpose of this paper is to seek Executive Cibsnapproval for a Bill
amending the Telecommunications Ordinance to reféec agreement reached
with Cable &Wireless (C&W) in September 2012 undiich the previous tariff-
based price controls for telecommunications sesviwes been replaced by a retail
price-cap mechanism.

2.0 Recommendations

2.1 Executive Council is recommended to approeeptliblication in thé&azette
of the Telecommunications (Amendment) Bill. A draf the Bill is attached to
this paper as Annex A.

2.2 Executive Council is also recommended to appithe presentation of the
Bill to Legislative Assembly in May 2013.

3.0 Summary of Financial Implications
None
4.0 Background

4.1 During 2011 and 2012 the Falkland Islands @uwent (FIG) Regulatory
Services negotiated a new form of price controlulapn with the exclusive
telecommunications licence holder Cable & Wireldgembers of Legislative
Assembly were kept informed of the negotiations apmproved the final
arrangements. The Memorandum of Understanding F@ Price Control
Mechanism was signed by FIG and C&W on 27 Septerab&f and will have
effect until March 2015.

4.2 This new regulatory function required an ameagim to the
Telecommunications Ordinance 1988 to enable the eav’'s appointed




Regulator to exercise his powers when dealing mi#ttters regarding to the Price
Control Mechanism.

4.3 As part of the negotiations C&W agreed to pevassistance with the
drafting of an appropriate amendment, this was ides/ and utilised where
possible.

4.4 A draft amendment to the Telecommunicationgi@nce was produced by
the Legislative Drafter which was then scrutinidgdthe Attorney General and
the Regulator, input was also provided from FIGpert consultants on
Telecommunications. Minor amendments were madethadsecond draft was
provided to C&W locally and in London on 14 Decemt#12 to provide

opportunity for appropriate consultation. C&W pided their comments on the
draft amendment on 11 January 2013 and furtherespondence took place
regarding further amendment. Final amendments vegreed at a meeting
between the Attorney General, the Regulator andCtiief Executive of C&W on

25" March 2013.

5.0 Draft legislation
5.1 A copy of the draft Bill is attached as Anrfex

5.2 The Objects and Reasons at the end of the Bihfprovide a detailed
explanation of its provisions. A shorter commeytan the draft Bill has also
been prepared and it is attached as Annex B.

5.3 If the draft Bill becomes law, it would proeica statutory basis for the
Memorandum of Understanding dated 27 September 201® entered into
between the Falkland Islands Government and CabWi&less South Atlantic
Limited.

5.4 In particular, the draft Bill would provide rfsegulatory sanctions to be
imposed if the retail price-cap is breached:

e Although it is assumed that C&W intend to complythwihe retail-price
cap, the Bill would allow for proportionate reguat sanctions to be
imposed on an administrative basis if there isestin

* However, the provisions have been devised so psotoote the provision
of remedies to consumers over the imposition obfiss.

5.5 The draft Bill is also intended to have amedat of future-proofing built in,
by providing for the review of the retail price-ctqat will take place during 2014.

5.6 A “Keeling” document (which shows how the ket extracts from the
Telecommunications Ordinance would be amended bydtaft Bill) has been
prepared and it is attached as Annex C.



6.0 Consultation with Cable & Wireless

6.1 Cable & Wireless were consulted on an eadliaft of the Bill and they made
two comments in response:

One of these concerned an expansion of the remit thod
Telecommunications Appeal Panel that took placz0it?.

It is not proposed that this should be changed.

The other comment related to the legal relationshgtween the
Telecommunications Ordinance and the proceduresuteh the Revised
Implementation Document (RID), which contains tlezadls of the retalil
price-cap.

That comment could be dealt with by some additiovaiding, which has
now been included in the draft Bill. It is beligv#hat this addresses the
point that C&W had made.

7.0 Financial Implications

7.1 Although the draft Bill provides for the pdssity of penalties being collected
from C&W, it is not considered that these should thken into account as
financial implications. It is not assumed that C&uld breach the retail price-
cap and the aim of the process would be for remsewidoe provided directly to
consumers instead of a penalty being collectediBy F

7.2 There might be possible financial implicatidie dispute were to arise:

advice would have to be taken from an expert cdasuln relation to the
alleged breach and proposals made by C&W; and

if dispute were to go on and be referred to theedmhmunications
Appeals Panel:

o the Panel members would have to be remunerated; and

o further advice and assistance expert consultantddnmze required
in making FIG’s case to the Panel.

8.0 Legal Implications

The legal implications of this paper are set oséwhere in this paper.

9.0 Human Resour ces | mplications

9.1 The FIG Regulatory Services now has a fulktpost of Regulator who will
carry out the processes and oversight to ensuteéhtddrice Control Mechanism
is carried out in accordance with the RID. Addiab FIG resource will be
utilised on an ad hoc basis, potentially from FIGdA or Treasury when dealing



with complex financial data sets. This will negttie need to employ expensive
consultants.



ANNEX A

Telecommunications (Amendment) Bill 2013
(No: of 2013)

ARRANGEMENT OF PROVISIONS

Clause

1. Title

2. Commencement

3. Amendment of the Telecommunications Ordinance

4. Section 2 amended — Interpretation

5. Section 2A amended — Regulator)

6. Section 2B amended — Telecommunications Appeahe|

7. Section 10 amended — Functions and powersafdeimunications utility
8. Section 11C amended — Failure to provide infoionapenalties

9. Section 45 substituted

10. Section 46 substituted
11. New sections 46A to 46H
12. Schedule 1 repealed
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Telecommunications (Amendment) Bill 2013
(No: of 2013)

(assented to: 2013)
(commencement on publication)
(published: 2013)
A BILL
for

AN ORDINANCE

To further amend the Telecommunications Ordinamdée(70.1).

BE IT ENACTED by the Legislature of the Falklan¢arsds[]

1. Title
This Ordinance is the Telecommunications (Amendim®ndinance 2013.

2. Commencement
This Ordinance comes into force upon publicatiothae Gazette.

3. Amendment of the Telecommunications Ordinance
This Ordinance amends the Telecommunications Ondea

4. Section 2 amended — Interpretation
(1) This section amends section 2.

(2) The following definition is inserted after thefinition of “Panel” —

price-capped service” has the meaning given toyisection 45(1);”

(3) The following definitions are inserted aftealio communications equipment” —

5.

retail price-cap” has the meaning given to it $gction 45(1);
“RID” has the meaning given to it by section 45(1);

Section 2A amended — Regulator

Section 2A(5) is amended by —

6.

(a) omitting “or” at the end of paragraph (a); and
(b) inserting the following paragraph after paegur (a) —
“(aa) the Governor’s power to make subsidiarydkgion under section 46B; or”

Section 2B amended — Telecommunications Appe&anel

Section 2B(3)(a) is amended by omitting “sectiorD1land substituting “sections
11D and 46G”.



ANNEX A

7. Section 10 amended — Functions and powers ofelgommunications utility
Sections 10(2) and 10(3) are repealed.

8. Section 11C amended — Failure to provide inforation: penalties
Section 11C(5) is repealed.

9. Section 45 substituted
Section 45 is repealed and the following sectidrsstuted —

“45. Retail price-cap: definitions, etc
(1) In sections 46 to section 46F —

“price-capped service” means a service that isesuildp the retail price-cap;”
“retail price-cap” means the retail price controechanism set out in chapter
2 of the RID; and

“‘RID” means the Revised Implementation DocumentedaR6 September
2012, referred to in a Memorandum of Understandiated 27 September
2012 and entered into between the Falkland Isl@wgernment and Cable &
Wireless South Atlantic Limited.

(2) A telecommunications utility is entitled (arslto be treated as if it had been
since 1 April 2011) to make payments for the priovisof support services to a
head office or parent company which is outside Ratkland Islands and those
payments may be up to 8% of the utility’s net raxewithin the Falkland Islands.

(3) None of the following will be included as astmf a telecommunications
utility for the purposes of assessing complianctnthe retail price-cap or when
the retail price-cap is being reviewed —

(a) penalties imposed under section 11C(2);

(b) penalties imposed under section 46F(2);

(c) the cost of complying with undertakings undsgction 46E(2)(b),
46G(4)(c) or 46G(4)(d).”

10. Section 46 substituted
Section 46 is repealed and the following sectidrsstuted —

“46. Retail price-cap: period of operation
The retail price-cap is to be treated as if it had effect since 1 April 2011 and
continue to apply until at least 31 March 2015.

11. New sections 46A to 46H
The following sections are inserted after secti6r4

“46A. Retall price-cap: review
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(1) The retail price-cap will be reviewed and ojes may be made to it (but
changes may only take effect from or after 1 ARGL5).

(2) Changes to the retail price-cap —
(&) must take account of conditions expected dttemyond April 2015;

(b) may not penalise a telecommunications utildy efficiency gains that
have arisen from the operation of the retail pdap; and

(c) must ensure that a telecommunications utiktyable to operate and
maintain national and international telecommunaati systems and services
in the Falkland Islands —

(i) on an economic basis; and

(i) with a reasonable return on its investmeiakiftg into account the
utility’s expected cost of capital).

(3) Before changes are made to the retail pripe-ea
() the telecommunications utility affected mustb
(i) consulted; and
(i) given a reasonable period within which to reakpresentations; and

(b) the Government must have regard to represensamade by the utility
within that period.

46B. Retail price-cap: power to make subsidiary lgislation following review
(1) The Governor may make subsidiary legislatiorhiéh may amend this
Ordinance) to implement changes to the retail ptege made under section 46A.
(2) The Governor may not exercise that power leefoApril 2014.

(3) Before exercising that power, the Governor trrus

(&) consult a telecommunications utility if it wdube affected by the
amendments;

(b) allow the utility a reasonable period withitieh to make representations;
and

(c) have regard to representations made by theywtithin that period.
(4) Subsidiary legislation made under this sectway only come into force

before 1 April 2015 to the extent necessary for phepose of bringing it into
operation from that date.
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46C. Price list and recovery of charges
(1) A telecommunications utility must publish (akelep up to date) a price list
for the price-capped services that it provides.

(2) The utility is entitled to make changes to ptgce list without seeking the
prior approval of the Governor, the Governmenther Regulator (but the utility is
responsible for ensuring that it complies with té&il price-cap).

(3) When a utility provides price-capped servitea person, the utility is entitled
to demand (and receive) payment from that persath®@basis of its price list.

(4) When a utility provides other services (thed aot subject to the retail price-
cap) to a person, the utility is entitled to deméaad receive) payment from that
person on the basis of whatever agreement hadreaehed with that person for
the provision of the service.

46D. Compliance with retail price-cap

(1) A telecommunications utility is under a dubtydnsure that it complies with
the retail price-cap in relation to the prices bk tprice-capped services it
provides.

(2) A utility must demonstrate compliance with tle¢ail price-cap on an annual
basis in accordance with the RID.

46E. Failure to comply with retail price-cap

(1) If the Government considers in accordance ith RID that there are

grounds for believing that a telecommunication$itythas failed to comply with

the retail price-cap, the Government may give &rah writing to the utility —
(a) setting out the alleged failure to comply;

(b) giving the utility a reasonable period to malepresentations to the
Government.

(2) The utility’s representations may include dstaf proposals to remedy the
failure to comply by—

(a) providing compensation to the customers agfibbly the failure; and

(b) alternative remedies (other than the impasitid a penalty) that would
benefit the utility’s customers to at least an gglént extent.

(3) The Government must consider —
(a) representations made under subsection (B)ol);
(b) proposals made under subsection (2).

(3) If a utility is or has been in serious or rafeel breach of the retail price-cap,
the utility’s licence may be revoked under Part 7.
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46F. Failure to comply with retail price cap: pendties, etc
(1) The rest of this section applies if the Goveent —

(&) has given a notice to a utility under secd6i(1);

(b) has considered representations and proposade oy the utility under
section 46E(1)(b) and 46E(2); and

(c) is satisfied that the utility has failed tongoly with the retail price-cap.
(2) If this subsection applies, the Government ray
(&) impose a penalty on the utility that it deteres to be both —
(i) appropriate; and
(i) proportionate to the breach; or

(b) accept a binding undertaking from the utitilyimplement the proposals
that it made under section 46E(2).

(3) A penalty imposed under subsection (2)(a) nesexpressed in terms of two
elements —

(&) a compensatory element, the amount of whicy moa exceed the amount
by which the Government considers the utility’'semeues were in excess of
the retail price-cap; and

(b) a punitive element (expressed as a percentgie compensatory
amount) of up to 100% of the compensatory element.

(4) If the Government imposes a penalty on a wtilihder subsection (2)(a), it
must notify the utility about —

(a) the Government’s decision to impose a penalty;

(b) the Government’s decision not to accept tloppsals that the utility made
under section 46E(2).

(c) the Government's decision about the amounteath element of the
penalty;

(d) the reasons for each of those decisions;
(e) the total amount of the penalty; and

(H the period within which the utility must payhat amount to the
Government.
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46G. Failure to comply with retail price-cap: appels against penalties
(1) A telecommunications utility may appeal to th@&nel against one or more of
the following —

(a) the Government’s decision to impose a penaitjer section 46F(2)(a);

(b) the Government’s decision not to accept tleppsals that the utility made
under section 46E(2).

(c) the amount of either or both elements of tbegity;

(2) Notice of an appeal under subsection (1) nbesgiven within 20 business
days of the date of the notice under section 46F(4)

(3) The notice of appeal must set out the fullugias of the appeal, including (in
particular) whether it is contended that —

(a) the decision appealed against is —
(i) based on an error of fact;
(i) wrong in law; or
(i) both; or
(b) the penalty imposed is disproportionate.
(4) The Panel may —

(@) uphold both the imposition of a penalty on tiidity and the amount of
the penalty imposed,;

(b) uphold the imposition of a penalty on theittibut substitute a lower
penalty for the one imposed,;

(c) uphold the imposition of a penalty on theitibut substitute a lower
penalty for the one imposed in return for a bindimglertaking from the utility
to implement the proposals it made under sectid(2)%

(d) overturn the decision to impose a penalty oa dtility in return for a
binding undertaking from the utility either—

(i) to implement the proposals it made under saedli6E(2); or
(i) to implement improved proposals;
(e) overturn the decision to impose a penaltyhenutility entirely.

(5) The decision of the Panel under subsectionig4jinal (subject to the
possibility of challenge by way of judicial review)
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46H. Failure to comply with retail price-cap: payment of penalties
(1) A penalty imposed under section 46F(2) must pe&d by the
telecommunications utility within the period spé=if under 46F(4)(f).

(2) Subsection (1) does not apply if the utilippaals to the Panel under section
46G(1).

(3) If the Panel upholds the imposition of a pgnain the utility’'s appeal, the
following become payable immediately —

(a) either —
() the penalty imposed under section 46F(2); or

(i) if the Panel substituted a lower penalty undection 46G(4)(b) or
section 46G(4)(c), that lower penalty; and

(b) interest on that amount from the day afterehd of the period specified
under section 46F(4)(f) until the day on which Banel gives its decision.

(4) If an amount due under either subsection (1gubsection (3) (or part of it)
remains unpaid —

(a) it may be enforced as a statutory debt;

(b) interest (or further interest) must be addethe unpaid amount from the
date by which it was to have been paid or the daterhich it became payable
until the date on which it is paid.

(5) The rate of interest that applies for the psgs of this section is the statutory
interest rate fixed under section 7 of the IntemstDebts Ordinance (No 13 of
2002).”

12. Schedule 1 repealed
Schedule 1 is repealed.

OBJECTS AND REASONS

This Bill would amend the Telecommunications Ordicex (Title 70.1) to reflect an
agreement reached between the Falkland Islandsr@oeat and Cable &Wireless to
replace tariff-based price controls with a retait@-cap mechanism.

Clause 4 would insert new definitions into section 2 of fBedinance cross-referring
to the definitions in new section 45(1) — a newsi@r of section 45 would be
substituted bylause 9.
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Clause 5 would amend section 2A(5) to exclude the Govesproposed new power
to make subsidiary legislation (under new sectiéB,4vhich would be inserted by
clause 11) from the role of the Regulator. However, the &owvnent’'s proposed new
functions could (and, in practice, would) be catroeit by the Regulator.

Similarly, although the legislation would continu® refer to an unnamed
telecommunications utility, Cable & Wireless cuttgrhold an exclusive licence to
provide telecommunications services in the Falklésldnds. This means that, in
practice, whenever “telecommunications utility” 6tutility” are used, they are
referring to Cable & Wireless.

Clause 6 would amend section 2B(3) to allow the Telecomroatibns Appeals Panel
to deal with appeals relating to penalties foruiialto comply with the retail price-
cap.

Clause 7 would repeal sections 10(2) and section 10(3):

* For services in respect of which a maximum pricecusrently fixed in
Schedule 1 (which would be repealed dguse 12), section 10(2) (which
would be repealed byclause 7) currently makes it unlawful for a
telecommunications utility to demand or receive mpagt for more than the
maximum price. That provision would no longer gpat all under the new
retail price-cap regime. However, the utility wddde under a duty under new
section 46D (which would be inserted tlguse 11) to comply with the retail
price-cap and to demonstrate that on an annuad.basi

* For other services, section 10(3) (which would kpealed byclause 7)
currently allows a telecommunications utility ta¢oger agreed charges for the
service. That provision would be re-enacted as segtion 46C(4) (which
would be inserted bglause 11).

Clause 8 would repeal section 11C(5), which provides thamglties imposed on a
telecommunications utility for failure to provideformation do not count as a cost of
the utility for the purposes of section 46(3) (Whivould be repealed bgtause 10
and currently relates to arbitration over proposalshange Schedule 1, which would
itself be repealed byglause 12). Similar provision would be made by new section
45(3)(a) (which would be inserted bhause 9).

Clause 9 would replace the existing version of section 8&lscriber to pay tariff and
other listed charges) with a new version (Retadegpcap: definitions, etc).

The new version of section 45 would define threg teems (“price-capped services”,
“retail price-cap” and “RID”) used in new sectiof6 to 46H. It would also deal with
two other aspects of the retail price-cap regime:

* Under new section 45(2) (which would be substitubgdclause 9 and the
effect of which would be back-dated to 1 April 2Q1the proportion of its net
revenue that a telecommunications utility is eeditto remit to its head office
or parent for support services would increase f&8nto 8% — the old rate of
5% is currently provided for in section 46(3).

-9-
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* New section 45(3) would provide that penalties isggbon a utility for failure
to provide information or for failing to comply \kitthe retail price-cap will
not be included for the purposes of the retailg@ap. It would also provide
for the same to apply to compensation or benefitsviged to customers
instead of part or all of a penalty for failinggomply with the retail price-cap.

In the existing version of section 45 (which wouldd replaced by the new version
underclause 9):

* Section 45(1) deals with the statutory tariff inh8dule 1 (which would be
repealed bylause 12) and other charges or fees. The statutory tawfild be
replaced by a price list for price-capped servimaes agreed charges for other
services and these would be dealt with in new eectioC (which would be
inserted byclause 11).

e« The remainder deals with changes to the statutanmyf {which would no
longer exist) and amendments to Schedule 1 (whichldvbe repealed by
clause 12).

Clause 10 would replace the existing version of section Aébitration as to tariff)
with a new version (Retail price-cap: period of igtien).

The new version of section 46 would provide for th&ail price-cap to have back-
dated effect from 1 April 2011 and for it to contento operate until at least 31 March
2015.

The existing version of section 46 (which wouldreplaced by the new version under
clause 10) deals with arbitration in relation to disputeabchanges to the statutory
tariff (which would no longer apply). However, tpeovisions of section 46(3) are
replicated to some extent in new section 46A(2J¢hich would be inserted by
clause 11) and the maximum payment for support services tda increased from
5% of net revenues to 8% of net revenues by newosed5(2) (which would be
inserted byclause 9).

Clause 11 would insert eight new sections (new sections #6A6H):

* New section 46A would provide for the retail pricap to be reviewed. It
would also allow for changes to be made to theilrgtéce-cap and new
section 46B would deal with the subsidiary legiskatimplementing those
changes:

0 Under section 46A(1), the retail price-cap could regiewed and
changes made but no changes could be made unill 245 at the
earliest.

o New section 46A(2) would provide for the basis ohickh changes

would have to be made — this incorporates whaturseatly section
46(3) (which would be substituted bhause 11).

-10-
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o New section 46A(3) would provide for a process ofhsultation with

the telecommunications utility about the changesetonade.

* New section 46B(1) would give allow the Governor riake subsidiary
legislation to implement the changes and that slidosi legislation could be
used to make amendments to the Ordinance witheutélkd for a further Bill.
The amendment to section 2A (which would be madeclbyse 5) would
mean that this power could not be exercised byRimgulator.

o Under new section 46B(2), the subsidiary legistatmuld not be

made until 1 April 2014 at the earliest and newtieac46B(4) would
mean that, apart from preparatory steps, it coovtdcome into force
until 1 April 2015 at the earliest.

New section 46B(3) would provide for further coratibn with the
telecommunications utility on the implementing kgtion (separately
from the consultation on the substantive changes).

* New section 46C would deal with prices and chafgeghe services provided
by a telecommunication utility:

o New section 46C(1) would replace the current stayutariff in

Schedule 1 (which would be repealedduse 12) with a requirement
for a telecommunications utility to have (and kegp to date) a
published price list for its price-capped services.

New section 46C(2) would allow a telecommunicatiantgity to
change the prices of its price-capped servicesowttinaving to seek
regulatory approval in advance. However, the tytdwould have to
make sure that its prices for price-capped serviwese set and
maintained in such a way that the retail pricedsagpmplied with.

New section 46C(3) would allow a utility to charfge its price-capped
services (and obtain payment for them) on the bafstbe price list.
This would replace the existing provision in sectid5(1) (which
would be repealed bgfause 9).

New section 46C(4) would allow a utility to agrée charges with
customers for services that are not covered byatadl price-cap. This
would replace the existing provision in section3)Qfvhich would be
repealed bylause 7).

* New section 46D would deal with the obligation ortelecommunications
utility to comply with the retail price-cap and ttemonstrate compliance
annually to the Government (in practice, to the URaipr):

o New section 46D(1) would impose a statutory dutytloa utility of

complying with the retail price-cap.

-11-
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o

Under new section 46D(2), the utility would be riggd each year to
demonstrate to the Government (in practice, theuR#gy) that it is
complying with the retail price-cap. That would ¢aried out using a
process set out in a Revised Implementation Doctithehwas agreed
between the Falkland Islands Government and CalMg&ess. (The
term “RID” refers to the Revised Implementation Dowent and would
be defined in new section 45(1), which would bessitited byclause
9)

* New sections 46E and 46F would deal with the podes dealing with a
situation in which a telecommunications utilityl§ato comply with the retail
price-cap:

o

Under new section 46E(1), the first step would drethie Government
(in practice, the Regulator) to serve a notice lom utility, describing
the alleged failure and telling the utility how soib must respond.

The effect of new section 46E(2) would be thatwa#l as being able
to make representations about the alleged faitsedf; the utility could
respond to the notice with proposals about how ¢mnpensate
customers either directly or indirectly.

Under new section 46E(3), the Government (in pcactihe Regulator)
would have to give consideration to those repredgems and/or
proposals.

New section 46E(4) makes it clear that seriousepeated breaches of
the retalil price-cap could result in the utilityisence being brought to
an end — Part 7 of the Ordinance (which is not dp@mended) deals
with the procedure that would apply in those cirstances.

New section 46F(1) provides for further steps to thken if the
Government (in practice, the Regulator) is satikfieven after
considering the utility’s representations, that tndity has indeed
failed to comply with the retail price-cap.

Under new section 46F(2), the Government (in pcactihe Regulator)
would have a choice about what further steps te:tak

» it could accept the utility’s proposals (on theibasd a binding
undertaking); or

» jt could impose a financial penalty.

New section 46F(3) would provide for the amountagbenalty to be
calculated in two parts:

= a compensatory element, which could be up to theuamby

which the utility’'s revenues from price-capped s of the
retail price-cap;

-12-
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o

* a punitive element would be discretionary but whicluld be
up to the same amount as the compensatory elemedopf it
— the percentage level of the punitive element ddave to be
based on an assessment by the Government (in qaattie
Regulator) of the seriousness of the failure to gignand the
reasons why it occurred.

Under new section 46F(4), the utility would havebt given a notice
about a penalty (if one is imposed) setting out: diecisions that have
been taken, the reasons why they have been tdietptal amount of
the penalty; and when it has to be paid.

* However, new section 46G would give a telecommuitina utility the right
to appeal against a penalty to the Telecommunigsitidppeal Panel
(established under Part 1B of the Ordinance):

o

Under new section 46G(1), the utility could appagdinst: a decision
to impose a penalty at all; a decision to impogeealty rather than
accept proposals made by the utility to compensaseomers (directly
or indirectly) in some other way; and the amouna gienalty.

New section 46G(2) would give the utility 20 busigse days
(effectively, 4 weeks) in which to bring an appeal.

Under new section 46G(3), the utility would have dpell out the
grounds of its appeal and the outcome it wouldeskisg.

New section 46G(4) would give the Panel flexiblevpos in relation to
the outcome of appeals. It could not increasepmalty but it could
uphold it, reduce it or quash it. However, the étamould also have
two other alternative courses of action open to it:

» it could decide to commute some or all of the pignial return
for a binding undertaking from the utility to imphent its
original compensation proposals; or

= if the utility makes improved compensation propssat the
appeal stage, the Panel could commute the entmaltyein
return for a binding undertaking to implement thasg@roved
proposals.

Under new section 46G(5), there would be no apfisakither side)
from the Panel's decision. The decision could b& challenged by
means of a Judicial Review application to the Soyer€Court (but the
scope of judicial review is more limited than tbaan appeal).

* New section 46H would deal with the payment of [gmimposed for failure
to comply with the retail price-cap:

13-
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o In the absence of an appeal, a penalty would balg@yunder new
section 46H(1) within the period specified in thetice about the
decision to impose a penalty.

o However, the effect of new section 46H(2) wouldtbesuspend the
obligation to pay while an appeal is being dealihwi(However, the
effect of new section 46H(3)(b) would be that iestrmight accrue
during that time.)

o Under new section 46H(3), a penalty would becomealpla
immediately after an appeal if the Panel were tbholgb it but, if the
Panel reduces a penalty, only the reduced amountdwie payable.
Interest would be payable from when the penaltyld/onginally have
been due to be paid.

o New section 46H(4) would allow for unpaid penalttesbe enforced
and for interest to be payable on them.

o New section 46H(5), the interest rate on penaltiesld be the same as
for unpaid debts under the Interest on Debts Oraiea(No 13 of
2002), which is 8% over the Bank of England’s baseling rate. That
is currently 0.5% per annum, so interest wouldenity be calculated
at a rate of 8.5% per annum.

Clause 12 would repeal Schedule 1, which sets out the stgtuariff being replaced
by the new retail price-cap regime.

-14-
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Commentary on the draft Telecommunications (Amendmet) Bill — 14.12.2012

Although the Bill has a detailed set of Objects and Reasons that contain a clause by
clause explanation of the draft Bill, it may be helpful to summarise the draft in a more
thematic way:

(1) The provisions relating to the retail price-cap would be concentrated in sections 45 to
46H. However, there are a number of consequentia amendments elsewhere in the
Ordinance.

(2) The start date for the operation of the retail price-cap is backdated to 1 April 2011, as
is the increase in the maximum remittance for support services from 5% to 8%.

(3) The mechanism of the retail price-cap and the process of Cable & Wireless
demonstrating compliance with it will both operate on the basis of the Revised
Implementation Document.

(4) Subsidiary legislation to implement changes to the retail price-cap could be made
from April 2014 onwards and that subsidiary legislation could be used to amend the
Ordinance without the need for a further Bill. Instead of a provison preventing
subsidiary legislation from coming into effect at all before 1 April 2015, the Bill contains
a provision that would allow the regulations to come into force to a limited extent to
enable preparatory steps to be taken in advance. However, changesto the retail price-cap
itself could still only take effect from 1 April 2015.

(5) Thereis a consequential amendment to section 2A to make it clear that the subsidiary
legislation must actually be made by the Governor and cannot be made by the Regulator
under delegated authority.

(6) Although it is assumed that Cable & Wireless intend to comply with retail-price cap,
the Bill would alow for proportionate regulatory sanctions to be imposed on an
administrative basis if the retail price-cap is breached. The provisions have been adapted
from the ones already in place to deal with failures to provide information and alow for
an appropriate process and a right of appea to the Telecommunications Appeals Panel
(TAP).

(7) However, although the process could result in a penalty being imposed (based on the
amount by which the retail price-cap is breached plus a further penalty on a sliding scale
of up to the same amount again), the process is also intended to give ample opportunity
for aternative remedies to be identified instead, benefitting customers (to compensate
them for excess charges and foregone consumer surplus) rather than FIG:

(8 There would be more than one opportunity (in negotiations before the formal
process is initiated; and in response to a forma notice from FIG) for Cable &
Wireless to dea with a breach of the retail price-cap by providing compensation
and/or additional benefits to customersinstead of receiving a penalty.
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(b) Even if a penalty is imposed, it would still be possible for proposals to be
improved again and for the TAP to commute some or al of the penalty in return for
aternative remedies being implemented.

(8) Consequential amendments are included:

(a) to repeal the existing provisions about the statutory tariff (including the provision
under which prices in excess of the statutory tariff are unenforceable, which would be
replaced by the new sanctions);

(b) to give the Telecommunications Appeals Panel jurisdiction to dea with appeals
against penalties; and

(c) to provide that penalties under the existing penalty regime and the proposed new
one are excluded from retail price-cap calculations, as are alternative remedies for
breaches of the retail price-cap.
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Extracts from the Telecommunications Ordinance
showing effect of amendmentsin draft Bill

(NB: Ellipses (ie “...”) denote omitted text, not esgded text.

2 Interpretation
In this Ordinance, unless the context otherwiseireg —

“Panel” means the Telecommunications Appeals Pastablished by Part 1B;
“price-capped service” has the meaning given hyisection 45(1);

“public system” means the public telecommunicatisystem;

“radio” means the transmission or reception ovey distance without connecting
wires of images and other visual matter and of deusigns or signals by electrical
means;

“radio communications equipment” means any appara&u article, or any part
thereof, intended for or capable of transmittingeueiving images, signs, signals or
visual matter by radio;

“retail price-cap” has the meaning given to it legtson 45(1);

“RID” has the meaning given to it by section 45(1);

“sender”, in relation to a telegram, means the gerfom whom that telegram
purports to have come, unless such person proaesi¢hs not the sender thereof;

2A. Regulator
(1) The Governor may, in writing, appoint a perssrthe Regulator for the purposes
of this Ordinance.

(2) The Governor may, in writing, appoint one arrmpersons to act on behalf of the
Regulator.

(3) A person appointed as the Regulator or tooacthe Regulator’s behalf may
exercise functions vested by or under this Ordieairc the Government or the
Governor.

(4) Subsection (3) only allows a person to exerdisnctions on behalf of the
Government or the Governor to the extent that pessappointment allows.

(5) Subsection (3) does not allow a person to@ser—
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(&) a function of the Government under section 13;
(aa) the Governor’s power to make subsidiary latism under section 46B; or
(b) a function of the Governor under a provision i

(i) Part 1B;

(i) Part7;

(i) Part 8; or

(iv) Part9.

2B. Telecommunications Appeals Panel
(1) This Part establishes a TelecommunicationseafgpPanel.

(2) The Panel will have 3 members to be appoibtethe Governor in accordance
with sections 2C and 2D.

(3) The Panel's role is-
(a) to deal with appeals under sections 11D aitat 46

(b) to resolve disputes referred to it by (or umdEn agreement between the
Government and a utility; and

(c) to be consulted before certain decisions irejato telecommunications are
taken.

(4) The Governor may by order amend subsectioto(8xtend the role of the Panel.
(5) Before making an order under subsection (4) Gbvernor must-
(a) consult each telecommunications utility; and

(b) consult users of telecommunications servigeshe Falkland Islands in
whatever way the Governor thinks appropriate.

10. Functions and power s of telecommunications utility

(1) Any telecommunications utility may provide gublic telecommunications
services, both internal and external, for the Fealdl Islands, and may carry on such
other activities as may reasonably be carried otomunction with the provision of
public telecommunications services, not being & which are prohibited by or
require a licence under any law other than thisrarte.

(2) [Repealed]
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(3) [Repealed]

11C. Failureto provideinformation: penalties
(1) Subsection (2) applies if the Government —

(&) has given a notice to a utility under sectidi(1);
(b) has considered any representations made gsedgon 11B(1)(b)(ii); and

(c) is satisfied that the utility is in breacharie or more requirements imposed
under section 11.

(2) If this subsection applies, the Government iImgyose a penalty on the utility that
it determines to be both-

(a) appropriate; and
(b) proportionate to the breach.
(3) A penalty imposed under subsection (2) mayexceed £20,000.

(4) If the Government imposes a penalty on a ytilihder subsection (2), it must
notify the utility within 10 business days of-

(a) the decision that has been made;
(b) the reasons for it; and
(c) the period for payment.

(5) [Repealed]

45. Retail price-cap: definitions, etc
(1) In sections 46 to section 46F —

“price-capped service” means a service that isesuldp the retail price-cap;”

“retail price-cap” means the retail price controéchanism set out in chapter 2 of
the RID; and

“RID” means the Revised Implementation Documeneda6 September 2012,
referred to in a Memorandum of Understanding d&@édSeptember 2012 and
entered into between the Falkland Islands Goverhraed Cable & Wireless
South Atlantic Limited.
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(2) A telecommunications utility is entitled (argdto be treated as if it had been since
1 April 2011) to make payments for the provisiorsapport services to a head office
or parent company which is outside the Falklandnds and those payments may be
up to 8% of the utility’s net revenue within thellfand Islands.
(3) None of the following will be included as ast®f a telecommunications utility
for the purposes of assessing compliance with etel rprice-cap or when the retail
price-cap is being reviewed —

(a) penalties imposed under section 11C(2);

(b) penalties imposed under section 46F(2);

(c) the cost of complying with undertakings ungection 46E(2)(b), 46G(4)(c) or
46G(4)(d).”

46. Retail price-cap: period of operation

The retail price-cap is to be treated as if it hadl effect since 1 April 2011 and
continue to apply until at least 31 March 2015.

46A. Retail price-cap: review

(1) The retail price-cap will be reviewed and ofpes may be made to it (but changes
may only take effect from or after 1 April 2015).

(2) Changes to the retail price-cap —

(a) must take account of conditions expected dteayond April 2015;

(b) may not penalise a telecommunications utifiity efficiency gains that have
arisen from the operation of the retail price-caml

(c) must ensure that a telecommunications uti§itgble to operate and maintain
national and international telecommunications systeand services in the
Falkland Islands —

(i) on an economic basis; and

(i) with a reasonable return on its investmeakiftg into account the utility’s
expected cost of capital).

(3) Before changes are made to the retail pripe-ea
(a) the telecommunications utility affected mustb
(i) consulted; and
(i) given a reasonable period within which to reakpresentations; and

(b) the Government must have regard to representaimade by the utility
within that period.
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46B. Retail price-cap: power to make subsidiary legislation following review
(1) The Governor may make subsidiary legislatiavhit(h may amend this
Ordinance) to implement changes to the retail pcagg@ made under section 46A.

(2) The Governor may not exercise that power lgefoApril 2014.
(3) Before exercising that power, the Governor trads

(@ consult a telecommunications utility if it wdube affected by the
amendments;

(b) allow the utility a reasonable period withirieh to make representations;
and

(c) have regard to representations made by theywtithin that period.

(4) Subsidiary legislation made under this secti@y only come into force before 1
April 2015 to the extent necessary for the purpafskringing it into operation from
that date.

46C. Pricelist and recovery of charges
(1) A telecommunications utility must publish (akelep up to date) a price list for
the price-capped services that it provides.

(2) The utility is entitled to make changes toptice list without seeking the prior
approval of the Governor, the Government or the uRegr (but the utility is
responsible for ensuring that it complies with té&il price-cap).

(3) When a utility provides price-capped servitesa person, the utility is entitled to
demand (and receive) payment from that person @bakis of its price list.

(4) When a utility provides other services (thiag aot subject to the retail price-cap)
to a person, the utility is entitled to demand (aackive) payment from that person
on the basis of whatever agreement had been reaeitedthat person for the
provision of the service.

46D. Compliancewith retail price-cap
(1) A telecommunications utility is under a dutydnsure that it complies with the
retail price-cap in relation to the prices of thie@-capped services it provides.

(2) A utility must demonstrate compliance with tie¢ail price-cap on an annual basis
in accordance with the RID.

46E. Failureto comply with retail price-cap

(1) If the Government considers in accordance with RID that there are grounds
for believing that a telecommunications utility hiasled to comply with the retail
price-cap, the Government may give a notice inimgito the utility —

(a) setting out the alleged failure to comply;
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(b) giving the utility a reasonable period to mafepresentations to the
Government.

(2) The utility’s representations may include dstaf proposals to remedy the
failure to comply by—

(a) providing compensation to the customers agfibbly the failure; and

(b) alternative remedies (other than the impasitad a penalty) that would
benefit the utility’s customers to at least an gglént extent.

(3) The Government must consider —
(a) representations made under subsection (B)ol);
(b) proposals made under subsection (2).

(3) If a utility is or has been in serious or rafael breach of the retail price-cap, the
utility’s licence may be revoked under Part 7.

46F. Failureto comply with retail price cap: penalties, etc
(1) The rest of this section applies if the Goveent —

(a) has given a notice to a utility under secd6i(1);

(b) has considered representations and proposals tyy the utility under section
46E(1)(b) and 46E(2); and

(c) is satisfied that the utility has failed tongoly with the retail price-cap.
(2) If this subsection applies, the Government mray
(&) impose a penalty on the utility that it deteres to be both —
(i) appropriate; and
(i) proportionate to the breach; or

(b) accept a binding undertaking from the utitidyimplement the proposals that
it made under section 46E(2).

(3) A penalty imposed under subsection (2)(a) ngstexpressed in terms of two
elements —

(&) a compensatory element, the amount of which me& exceed the amount by
which the Government considers the utility’s revenwere in excess of the retalil
price-cap; and
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(b) a punitive element (expressed as a percemtaipe compensatory amount) of
up to 100% of the compensatory element.

(4) If the Government imposes a penalty on a ytilimder subsection (2)(a), it must
notify the utility about —

(a) the Government’s decision to impose a penalty;

(b) the Government’s decision not to accept thappsals that the utility made
under section 46E(2).

(c) the Government's decision about the amoumtach element of the penalty;

(d) the reasons for each of those decisions;

(e) the total amount of the penalty; and

() the period within which the utility must payat amount to the Government.
46G. Failureto comply with retail price-cap: appeals against penalties
1%I)lo\,ll\ili:](Z]Ieiommunications utility may appeal to @nel against one or more of the

(a) the Government’s decision to impose a penaitier section 46F(2)(a);

(b) the Government’'s decision not to accept trepgpsals that the utility made
under section 46E(2).

(c) the amount of either or both elements of thegity;

(2) Notice of an appeal under subsection (1) rhagyiven within 20 business days of
the date of the notice under section 46F(4).

(3) The notice of appeal must set out the fullugis of the appeal, including (in
particular) whether it is contended that —

(a) the decision appealed against is —
() based on an error of fact;
(i) wrong in law; or
(iii) both; or
(b) the penalty imposed is disproportionate.
(4) The Panel may —

(a) uphold both the imposition of a penalty on tiiity and the amount of the
penalty imposed;
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(b) uphold the imposition of a penalty on theitytibut substitute a lower penalty
for the one imposed,;

(c) uphold the imposition of a penalty on theitytibut substitute a lower penalty
for the one imposed in return for a binding undeng@ from the utility to
implement the proposals it made under section 46E(2

(d) overturn the decision to impose a penaltyrentitility in return for a binding
undertaking from the utility either—

(i) to implement the proposals it made under secli6E(2); or
(i) to implement improved proposals;
(e) overturn the decision to impose a penaltyhenutility entirely.

(5) The decision of the Panel under subsections(#ipal (subject to the possibility
of challenge by way of judicial review).

46H. Failureto comply with retail price-cap: payment of penalties
(1) A penalty imposed under section 46F(2) muspdid by the telecommunications
utility within the period specified under 46F(4)(f)

(2) Subsection (1) does not apply if the utilifgpaals to the Panel under section
46G(1).

(3) If the Panel upholds the imposition of a pgnan the utility’'s appeal, the
following become payable immediately —

(a) either —
(i) the penalty imposed under section 46F(2); or

(i) if the Panel substituted a lower penalty unslection 46G(4)(b) or section
46G(4)(c), that lower penalty; and

(b) interest on that amount from the day after ¢ne of the period specified
under section 46F(4)(f) until the day on which Benel gives its decision.

(4) If an amount due under either subsection {l¥ubsection (3) (or part of it)
remains unpaid —

() it may be enforced as a statutory debt;
(b) interest (or further interest) must be addethe unpaid amount from the date

by which it was to have been paid or the date oichvit became payable until the
date on which it is paid.



ANNEX C

(5) The rate of interest that applies for the psgs of this section is the statutory
interest rate fixed under section 7 of the InteogsDebts Ordinance (No 13 of 2002).

SCHEDULE 1

[Repeal ed]



